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Subject: Water Level Orders for Lake Koshkonong

Dear Mr. Folk:

Thank you for meeting with me to discuss water level management orders on Lake Koshkonong. At that meeting I
indicated I'd be getting back to you shortly with some of the criteria we would look at to establish new orders for the
lake.

First, I"d like to clear up some standing issues between the District and my staff. It seems to me that much of your
concern with lack of action by my staff stems for a letter you referred to during our conversation. The letter to the
Secretary Meyer dated May 2000 by William O'Connor request that “the Department take appropriate steps to
review the water level order governing the lake and adjacent reaches of the Rock River. “ The letter goes on to
request that the department consider the letter a petition to investigate and establish amended levels. Apparently, the
district’s expectations were that the department would embark on a number of formal studies that would culminate
in a new water level order. “After reviewing the request my staff proposed that we deal with the request through the
already ongoing meetings between the District and Department staff. I am enclosing the reply letter from Jim
Leverance of my staff and direct you attention to the second last paragraph. At subsequent meetings it is my :
understanding that the District and my staff agreed to first look at the winter draw down levels and then expand that
effort to examine summer levels. Here is where we need to come together. My staff believed they were addressing
Mr. O’Connor’s letter and request through a cooperative meeting and study process.

Your letter of August 18™ 2001 requesting a suspension of winter draw downs is not consistent with staff efforts nor
is your suggestion that staff is ignoring Mr. O’Connor’ s letter. In my letter of September 14, I offered an
alternative process to get us back on track. The facilitated meeting process is long and difficult but as I said before
I’m personally willing to commit to that process. If you’re uncomfortable with this process and wish to proceed to
immediately change the order and move to a public hearing I’'m willing to consider that as well. However, I think
we need to be clear on what process we will take forward from here on out.

If you wish to reevaluate the existing order and move as soon as possible to hearing you will need to be more
spec1ﬁc with what parts of the order you believe need to be revised. For Example:

- Are the summer water levels too high or too low. Staff notes from meetings after the O’connor letter
indicate that you believe the summer water levels should be 8 to 10 inches above current levels. If
those notes are incorrect we need to know what levels you propose and when you propose they be
effective durmg the course of the year.

- The same is true with the winter levels. I know that the District is unhappy with the current winter
: draw down. Does that mean you are requesting complete elimination of the winter draw down? If we
move to new summer levels, higher or lower, do you propose to change winter levels to the new
summer levels. Again we need to know what specific winter levels you propose to modify the existing -
order to and what dates they would become effective over the course of a year.

www.dnr.statewius Quality Natural Resources Management
www.wisconsin.gov Through Excellent Customer Service

el





[image: image2.png]- The current order regulates levels at the lake and not the dam. Are you requesting we reevaluate this
decision?

- The current order sets minimum operating standards for gates. Do you propose different standards? It
would be very helpful to be specific.

- The current order uses two real time USGS flow gages as forecasters. Do you propose this portion of
the order be revisited?

You asked that I inform you of what criteria the Department will use to evaluate new proposals. The statute that the
Department uses to regulate water levels and flow is s. 31.02 Wis. Stats. That statute reads in part. “The
Department, in the interest of public rights in navigable waters or to promote safety and protect life, health and
property may regulate and control the level and flow of water in all navigable waters....”.

“Interest of the public” is a broad standard that generally is construed to include but is not limited to protection and
enhancement of water quality, fish habitat, wildlife habitat, natural scenic beauty and navigation. Each of these in
turn has been interpreted broadly by the courts. For example navigation includes mmdents of navigation such as
fishing, hunting, swimming, ice skating, ice boating and trapping.

“Promote safety and protect life, health and property” is also a broad standard, which includes but is not limited to
the followmg items in the following discussion. Safety in this statue has generally been used to require booms and
. warning signs in and around dams. Protect life, health and property is very broad. Generally the department deals
with these references in regard to protection of individual properties from inundation and flooding.

In the absence of a technical study it has been the long standing practice of the department to rely on the best
professional judgment of experts to assess whether individual lake or river resources will be enhanced or negatively
affected by proposed water level orders. Often times certain aspects of a resource will be enhanced while specific
species or rights will be negatively impacted by proposed water level regimes. Realizing that no one water level
order is perfect, the Department’s role is often to balance the competing needs of users and wildlife impacts to
maximize overall public good. :

If you propose to immediately revise the order, staff will analyze your proposal and make judgments to the best of
their professional abilities. Along with any other salient issue that arise during review of your proposal staff will:
- Analyze riparian wetlands and make a judgment regarding your proposal; are wetlands enhanced,
unaffected or negatively affected
- Analyze the fishery and make a judgment regarding your proposal; is the fishery enhanced, unaffected
or negatively affected
- Analyze wildlife and make a judgmcnt regarding your proposal; is the wildlife enhanced, unaffected
or negatively affected
- Analyze natural scenic beauty and make a judgment; is scenic beauty enhanced unaffected or
negatively impacted
- ‘Analyze navigational impacts and make a judgment; is navigation enhanced unaffected or negatively
impacted
- Analyze impact on property owners and make a judgment as to the affect
- Analyze impact on safety and make a judgment as to the affect

If in the best professional judgment of staff they believe your proposals will enhance the overall above values I will
support your proposal. Regardless of whether or not we agree with your proposal, we will need to schedule an

informational hearing to discuss the proposed revision to the order. If we are in agreement with the District and the
overall public comments we will revise the order and issue a formal decision. If staff believe your proposal will be
overall detrimental to the public interest, we will issue an order denying your requested alterations. Either decision
will be issued with appeal rights. Either the District or a third party may appeal the decision. An appeal will result
in a contested case public hearing before the Department of Administration’s Division of Hearings and Appeal who
will affirm, amend or overturn the Department’s decision.

I want to be very clear at this point. There are two distinct options available to the district. Either we will move to
evaluate a specific request to amend the existing order or we will begin the facilitated meeting process I suggested
earlier. I need to know very soon how the District wishes to proceed. Please advise me within the next two weeks
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department to consider.

While I believe the best plan of action is to explore what can be done with the order in a cooperative facilitated
meeting format, I can certainly appreciate your desire to amend the order more expeditiously. One final point on the
facilitated process. Should you elect to use this process, the time line will encompass any needed studies the group
needs to take into account in order to make an informed decision.

Again, thank you for meeting with me. I look forward from hearing from you in the near future.

Sincerely,

South Central Regional Direcfor

Ce: Darrell Bazzell - AD/S
Kenneth Johnson - SCR
Jim Leverance — Janesville
William O'connor — Wheeler Van Sickle & Anderson, S.C
Rock-Koshkonong Lake District Board of Commissioners





